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Wearing Apparel Under NAFTA:
Determining Origin for
Preference Purposes
Steven W Baker*
The North American Free Trade Agreement (NAFTA)', as a Free Trade Agreement
and not a Customs union, allows preferential duty treatment, duty free treatment once
phase-outs are complete for merchandise imported from one Party to another that qualifies as "originating" in the territory of one or more Parties. 2 NAFTA contains a detailed set
of rules to be used to determine whether a good is originating)
A major part of the negotiations for NAFTA was the establishment of qualifications
for determining when a product is considered originating. The negotiators wanted to
ensure that a significant amount of the manufacturing process was performed within
North America. Building on the precedent established in the U.S. - Canada Free Trade
Agreement, 4 the negotiators developed a detailed set of rules that expanded and further
established internationally the principle of using tariff shifts to determine origin 5 . The
selection of required tariff shifts serves to codify the negotiators' objectives.
*

Steven W. Baker has practiced Customs and International Trade Law in San Francisco since 1974,
and is currently with the firm Steven W. Baker and Associates. He is a Vice Chair of the Customs
Committee, ABA Section of International Law and Practice. He is a member of the Roster of U.S.

Panelists for the NAFTA Chapter 19 Dispute Resolution Mechanism. This article is based largely
on the analysis and presentation of these issues by Julie Cherniack and Rachel Howard, Import
Specialists with the United States Customs Service, San Francisco. They were hired by Customs
in the "Outstanding Scholar" program. Their contributions and participation in editing this
material are also gratefully acknowledged. The views set forth in this article are those of the
author, and do not necessarily represent the views of the United States Customs Service or any
other agencies of the U.S. government or any agencies of any other government. The statements
herein are provided for reference and should not be relied on as legal advice.
1. North American Free Trade Agreement, Dec 17, 1992, 32 I.L.M. 605 (entered into force Jan. 1,
1994), reprinted in JAMES R. HOLBEIN & MUSCH, NoRTH AMERIcAN FREE TRADE AGREEMENTS:
TREATY MATERIALS 1994 [Treaties Binder 1, Booklet 3] [hereinafter NAFTA].

2.
3.
4.
5.

NAFTA supra note 1 art. 401, Treaties Binder 1,Booklet 3, at 53.
Id. ch. 4.
Id., Treaties Binder 2, Booklet A.1, at 41. See Free Trade Agreement, Dec. 22, 1987 - Jan. 2, 1988,
U.S. - Can., 27 J.L.M. 281.
This principle is also the basis for the NAFTA marking rules, the rules proposed by the U.S.
Customs Service for non-preferential country of origin determinations for all countries, and the
current WTO working group to prepare harmonized rules for origin determination. Rules for
determining the country of origin of a good for purposes of Annex 311 of the North American
Free Trade Agreement, 59 Fed. Reg. 110 (1994). GATT Uruguay Round Agreement on Rules of
Origin, U.S. Office of the Trade Representative print of Uruguay Round Final Texts, at 209. This
paper is limited to review of the preference rules of NAFTA Chapter 4.
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One area of great concern in these negotiations was textiles and textile wearing apparel. The political importance of the industries involved and the size of the businesses
ensured that the negotiators paid dose attention to their concerns.6 The result was a special set of Rules of Origin, located within the overall structure of NAFTA Chapter 4, that
included important and significantly different limitations within the textile area. These
differences are particularly pronounced in the Rules of Origin applicable to textile wearing
apparel. 7 Even though this merchandise is not subject to the more detailed provisions of
Chapter 4 on Rules of Origin, such as the provisions covering parts classified under the
same heading as the goods and the regional value content provisions, the origin rules for
wearing apparel can become astoundingly complex. Therefore, this paper will examine
Chapter 4 Rules of Origin determinations 8 and focus exclusively on the wearing apparel
provisions covered in Chapter 61 (Garments, Knit) and Chapter 62 (Garments, Not Knit)
of the Harmonized Tariff Schedule of the United States ("HTSUS"). 9
I.

Rules of Origin.
The Rules of Origin are essentially set forth in Chapter 4 of NAFTA. Certain other
issues, including the provision for review of the rules for textiles and apparel, are set forth
in Annex 300 B to Chapter 3, National Treatment and Market Access for Goods. The specific tariff shift requirements are set forth in Annex 401 of NAFTA. The three NAFTA
countries have reached an international agreement on implementing regulations for these
Rules of Origin. The United States version of these regulations is set forth as an Appendix
to Part 181 of the U.S. Customs Regulations. 10 The tariff shift and other origin requirements of Annex 401 are restated in HTSUS General Note 12.11

6.

Many textile issues are addressed in NAFTA, including elimination of the U.S.-Mexico bilateral

textile agreement, continuation of the special regime program for Mexico, and accommodating
historical patterns of trade through Tariff Preference Levels. To the extent these issues do not
directly relate to "originating" product determinations, they are outside the scope of this paper.
7. U.S. INT'L. TRADE COMM'N., HARMONIZED TAPJFF SCHEDULE OF THE UNITED STATES GN 12(t)/6112(t)/62 [hereinafter HTSUS] (1997).
8. Issues not discussed include country of origin marking and Tariff Preference Levels (TPLs).
9. The discussion of fibers, yarns, and fabrics is limited to their relationship to origin determinations for garments. HTSUS, supranote 7, GN 12(t)/51-12(t)/60.
10. 19 C.F.R. §181 (1997). For a discussion of the international negotiations over these Rules of
Origin regulations, see Harry B. Endsley & Steven Baker, Trade in Goods: A PracticalGuide to
Customs, Tariffs, and Rules of Originunder NAFTA, in NAFTA, supra note 1,Commentary Binder

1,Booklet C3, at 10. This paper is based on the U.S. versions of applicable rules and determinations by the U.S. Customs Service implementing them. Because these rules are internationally

"uniform", interpretations by other Parties should be similar.
11. The language in Annex 401 and HTSUS General Note 12 are almost, but not exactly, identical.
NAFTA, supra note 1, Treaties Binder 1, Booklet 5, at 1; HTSUS, supra note 7, GN 12(t). For

example, manmade fiber sweaters from Mexico, see infra text accompanying note 27, are discussed in General Note 12(t)/61 Chapter Rule 3, and in the NAFTA they are covered by Annex
300-B, Appendix 6, part A(b). NAFTA, supra note I Treaties Binder 1, Booklet 4, at 80.
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A. DEFINITIONS.
NAFTA and its implementing regulations include extensive definitions of a large
number of terms used therein. Six of these, set forth below, are of particular importance
12
in the following analysis.
1. Originating.
"Originating means qualifying under the Rules of Origin set out in Chapter 4".13
2. Territory.
As set out in Annex 201.1, Canada includes its provinces and its territories, Mexico
includes its various islands, and the United States includes the 50 States, the District of
Columbia, Puerto Rico, and all Foreign Trade Zones. Canada, Mexico, and the United
States may also be referred to individually as a Party, or collectively as the Parties.
3. Good.
A good is defined as an item produced in the territory of a Party for which a determination on NAFTA application must be made.
4. Producer.
A producer is a "person who grows, mines, harvests, fishes, traps, hunts, manufactures,
4
processes, or assembles a good."
5. Material.
Material is a "good that is used in the production of another good, and includes a part
' 15
or an ingredient.
6. Non- OriginatingMaterial
A non-originating material is a material that does not qualify as originating under
Chapter 4 of NAFTA. Generally, this material is one of foreign or non-NAFTA origin.
B.

RULES

OF ORIGIN FOR TEXTILE

WEARING

APPAREL.

Chapter 4 of NAFTA sets forth four origin rules' 6. A good that meets the requirements
of any one of the rules will be determined to originate in the territory of a Party. The fourth
rule (Rule D) deals with parts that do not undergo a change in tariff classification; however,
goods provided for in Chapters 61 through 63 of the Harmonized System are specifically
excluded. Therefore, rule D does not apply to the textile wearing apparel of Chapter 61
(Knit) or Chapter 62 (Not Knit). 17 Rules A, B,and C do apply to textile apparel.

12. Definitions are set forth in NAFTA Articles 201 and 415. NAFTA, supranote 1 arts. 201,415.
13. Id.

14. Id.
15. Id.

16. For a general discussion of the rules, see Endsley &Baker, supranote 10, at 121-45.
17. The Rules are stated in NAFTA Article 401. NAFMA, supranote 1,at art. 401.
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1.

Rule A.

a. Statement of Rule A.
The good is wholly obtained or produced entirely in the territory of one or more of
the Parties, as defined in artide 415.
b. Explanation of Rule A.
Rule A is straightforward. Every input into the good and all processing of the good
must occur in the territory of one or more of the Parties. An example is cotton grown in
Mexico, spun into yarn in Mexico, knit into fabric in Mexico, and then cut and sewn into a
cotton t-shirt in Mexico.
The determination can be more complex when man-made fabrics are involved and/or
production takes place in more than one country. Nevertheless, if all of the inputs and all
of the production processes can be traced to one or more of the Parties, a good will qualify
as originating under Rule A. A more complex example involves petroleum and other
products of U.S. origin used in the United States to produce a polyester pellet. In the
United States polyester filament fibers are extruded from the pellet, cut, and sent to
Canada. In Canada, they are spun into yarn, woven into fabric, and cut into components.
The components are then sent to Mexico where they are assembled into ski jackets. The
resulting good originates under Rule A because every input is from and every production
process occurs within the territory of the Parties.
2.

Rule B.

a. Statement of Rule B.
Each of the non-originating materials used in the production of the good undergoes
an applicable change in tariff dassification as set out in Annex 401 as a result of production occurring entirely in the territory of one or more of the Parties.
b. Explanation of Rule B.
Rule B covers any situation in which non-originating materials - materials that do not
qualify as originating, generally due to foreign origin - are used in the production of a
good. 18 This rule covers situations where all materials are non-originating as well as situations where some materials are non-originating. The basic requirement is that all nonoriginating materials must undergo a change in tariff classification sufficient under the
rule set out in Annex 401 to transform the non-originating material into an originating
good. All such production must occur entirely in the territory of one or more of the
Parties. Any originating materials need not, although they may, undergo a tariff dassification change. The origination decision will depend solely on the processing of the nonoriginating materials.

18. Rule B applies even if the foreign materials are de minimis. See infra text accompanying note
28. U.S. CUSTOMS OFFICE OF TRADE OPERATIONs, NAFTA FACT SHEET 37 (1997) (correcting Fact
Sheet 30).
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The rules for these tariff classification changes are both detailed and specific. The
HTSUS version of these rules 19 for Chapters 61 and 62 covers eleven closely printed pages.
The rules for both the goods under consideration and the materials involved are specifically set forth in terms of tariff headings and subheadings. Therefore, it is important to accurately classify every garment imported into the United States as well as every material used
in the garment that was imported from outside the NAFTA territory.20
Once these classifications have been made, the specific rule of origin can be applied.
For example, the specific rule of origin for HTS 6103.42 (cotton knit shorts) states:
A change to subheadings 6103.41 through 6103.49 from any other chapter, except
from headings 5106 through 5113, 5204 through 5212, 5307 through 5308 or
5310 through 5311, chapter 54, or headings 5508 through 5516 or 6001 through
6002, provided that the good is both cut (or knit to shape) and sewn or otherwise
assembled in the territory of one or more of the NAFTA parties. 2 1
The inputs for production of the shorts are cotton fiber (HTS 5201.00). The fiber is
spun into cotton yarn (5205.12) which is knit into cotton fabric (6002.92). The fabric is
then cut and sewn into cotton knit shorts classified in 6103.42. Because both the fabric
and the yarn are specifically named as exceptions in the note, the use of a non-NAFTA fabric or yarn will preclude the finished shorts from being considered "originating:' The cotton fiber, however, is not one of the named exceptions; therefore, foreign (e.g., Taiwanese)
cotton fiber could be imported into the NAFTA territory. The resulting shorts would be
considered originating provided it is spun into yarn, knit, and cut and sewn in the NAFTA
Territory.
These rules differ significantly from tariff item to tariff item. For example, for woven
linen trousers (HTS 6203.49), the rule states:
A change to subheadings 6203.41 through 6203.49 from any other chapter, except
from headings 5106 through 5113, 5204 through 5212, 5307 through 5308 or
5310 through 5311, chapter 54, or headings 5508 through 5516, 5801 through
5802 or 6001 through 6002, providedthat the good is both cut and sewn or otherwise assembled in the territory of one or more of the NAFTA parties.22
Even though linen fabric is classified in HTS subheading 5309.21, and this provision is
not one of the named exceptions in the origin rule, the product would be considered as
originating as long as the linen fabric was cut and sewn into trousers in the NAFTA territory, and would cause the product to be "originating" even if the finished fabric was manufactured in a non-NAFTA party (such as China).
The difference in the exceptions covered by these rules is based upon the differing
treatments afforded various fibers under NAFTA. Where fibers or yams are produced in

19. The Rules in NAFTA Annex 401 are termed Notes in the HTSUS. NAFTA, supra note 1.
References herein will generally be to the "rule" as set forth in the HTSUS "Note".
20. For goods imported into the United States, not only the good but also the materials must be classified as they would be by the U.S. Customs Service. The classification actually applied on importation of a material into another Party by that Party's customs authorities is not binding on U.S.
Customs. NAFTA, supra note 1, at arts. 506.11,506.13.
21. HTSUS, supra note 7, GN 12(t)/61.12.
22. rd.atGN 12(t)/62.16.
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large quantities and generally available within the NAFTA parties, the Rules of Origin have
been constructed to require that the finished garments be produced from originating
fibers or yarns (e.g., polyester; cotton). In order to comply with the originating requirements where there is no significant supply of the fibers or yams in the NAFTA territory
(e.g., linen; silk), the rules for knits require only that the fabric be knit in the Territory. For
non-knits or wovens, the rules require that the fabric, even if imported into the Territory,
be processed into a garment in the Territory.
This differing treatment creates the four distinctions generally discussed with regard
to NAFTA textiles. The four distinctions are the "fiber forward" "yarn forward' "fabric
forward," and "cut and sew forward" rules. These rules are in actuality concepts used to
-describe the processing operations required by the formal Rules or Notes. They may be
used to aid in interpretation, but they do not have statutory effect.
The fiber forward rule is the most restrictive. It applies where classification of the
goods is based in whole or in part on the presence of man-made filament fibers also, it
applies to man-made fiber sweaters from Mexico, regardless of whether the man-made
fiber is a staple or filament fiber. For goods covered by this rule, the man-made fibers
themselves must be formed or extruded in NAFTA territory. All subsequent operations
(yarn, fabric, and cut and sew) must similarly take place within NAFTA territory.
The yarn forward rule is applicable to most garments, like cotton, wool, and staple
man-made fibers, except for man-made fiber sweaters from Mexico. Under this rule,
fibers may be non-originating, but the yarn must be produced from those fibers in
NAFTA territory. Additionally, all subsequent fabric and garment production must occur
in the NAFTA territory.
The fabric forward rule applies to garments of knit fabrics which contain silk, flax, or
one of the special yarns or materials of Chapter 56 (i.e., chenille, metalized yam). The rule
also applies to garments of woven fabrics made from a special yarn or of not-knit fabrics
made from materials of Chapter 56 (i.e., chenille, gimped yam, felt). To qualify under the
change in classification requirements for those products, the fabric must be knit or woven
in the NAFTA territory. Also, the garment must be cut, knit to shape, sewn, or otherwise
assembled in the NAFTA territory.

Finally, the most lenient origination rule is the cut and sew rule. For knit garments,
this rule applies only to garments whose classification depends upon impregnated, coated,
covered, laminated, or rubberized fabric of Chapter 59, or certain 100 percent cotton circular knit garments. For woven garments, the cut and sew rule applies to silk, flax, certain
short supply fabrics, special fabrics, specified men's and boys' cotton and man-made fiber
shirts, and brassieres. The rule's requirements are met when the fabric (even fabric of foreign origin) is cut and sewn into a garment in NAFTA Territory.
3.

Rule C.
a.

Statement of Rule C.

The good is produced entirely in the territory of one or more of the Parties exclusively
from originating materials.
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b. Explanation of Rule C
Rule C echoes Rule B at least in the context of textile garments. Rule C requires that
the production of the good in the NAFTA territory be done using only originating materials. For example, Korean cotton fibers are imported into Mexico by producer A, who spins
the fibers into yarn. Producer B purchases the yarn and weaves it into fabric. Producer C
buys the fabric from producer B and makes a dress.
Producer C would appear to be meeting Rule C because the cotton fabric, woven in
Mexico from yarn spun in Mexico, meets the requirements of the Rules of Origin for cotton fabric. 23 The dress however, meets the requirements of Rule B, under a "yarn forward"
scenario, because it is constructed in Mexico from fibers spun into yarn in Mexico.
Because of the interrelationship of the textile fiber, yam, and fabric rules, goods qualifying
under Rule C will also qualify under Rule B.

II. Special Chapter Rules.
Several special rules exist that apply to goods classified in Chapter 61 or Chapter 62.
Both Chapters incorporate a special "visible lining" rule. 24 Also both Chapters contain a

special rule for goods made of different components, as well as additional lining rules. 25
Chapter 61 has a special rule for man-made fiber sweaters from Mexico.26 Chapter 62 has
27
a special rule governing woven "short supply" fabrics.

A.

VISIBLE LINING RULE.

The visible lining rule28 applies in addition to the other rules requiring change in tariff classification. If a garment has no visible lining, the rule has no effect. However, if the
garment does have a visible lining, the specific HTSUS General Note 12(t) rule must be
consulted to determine whether a visible lining requirement exists. If a requirement exists
it is necessary to determine whether a tariff change has occurred to one of the headings or
subheadings for visible lining fabrics set forth in Chapter Rule 1 (the same rule applies to
both Chapter 61 and Chapter 62) from any other heading outside the specified group.
Generally, this'determination requires that any lining fabric listed in the Chapter Rule be
produced by knitting or weaving in the NAFTA territory. For garments subject to the visible lining rule, it is necessary both to qualify under the appropriate specific rule of origin
for the garment and also meet the visible lining rule in order to be considered originating.

23.
24.
25.
26.
27.
28.

Id. at GN 12(t)/52.
Id. at GN 12(t)/61.CRI, 12(t)/62.CR1.
Id. at GN 12(t)/6I.CR2, 12(t)/62.CR3.
Id. at GN 12(t)/61.CR3.
Id. at GN 12(t)/62.CR2.
Chapter Rule 1 to Chapters 61 and 62 require a change to any of a list of specified headings or
subheadings for visible lining fabrics from any other heading outside the specified group. Id. at
GN 12(t)/61.CRI, 12(t)/62.CRI.
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B.

GOODS OF DIFFERENT COMPONENTS.

Chapter Rule 2 for Chapter 61 and Chapter Rule 3 for Chapter 62 state:
For purposes of determining the origin of a good of this chapter, the rule applicable to that good shall only apply to the component that determines the tariff classification of the good and such component must satisfy the tariff change requirements set out in the rule for that good. If the rule requires that the good must
also satisfy the tariff change requirements for visible lining fabrics listed in chapter Rule 1 for this chapter, such requirement shall only apply to the visible lining
fabric in the main body of the garment, excluding sleeves, which covers the
29
largest surface area, and shall not apply to removable linings.
Classification under the Harmonized Tariff System is governed by the General Rules
of Interpretation (GRI). GRI 1 provides that "classification shall be determined according
to the terms of the headings and any relative section or chapter notes."30 For example, a
women's knit shirt, composed of a 60 percent cotton/40 percent polyester fabric, will be
classified based on its chief weight of cotton in HTS subheading 6106.1031. Generally,
trims are not considered when classifying 32. Therefore a woven 60 percent cotton/40 percent polyester women's shirt, with 100 percent rayon knit trims, will be classified solely on
the chief weight cotton content as a women's woven cotton shirt in subheading 6206.30.
GRI 2 states that references to an article include the incomplete or unfinished article
provided that the essential character of the complete or finished article is present.
Additionally, it provides that any reference would apply to articles even when unassembled
or disassembled. GRI 2 also indicates that mixtures or combinations of materials or substances with other materials or substances must be considered with regard to each of them.
Goods consisting of more than one material or substance should be classified according to
the principles of GRI 3.
GRI 3 applies when goods fall under two or more headings. Under GRI 3(b), "mixtures, composite goods consisting of different materials or made up of different components, and goods put up in sets for retail sale," if not otherwise covered by a specific tariff
description, will be "classified as if they consisted of the material or component which
gives them their essential character " 33 For example, a women's shirt consisting of a 100
percent woven cotton body, with 100 percent rayon knit sleeves, would be classified as a
woven cotton shirt under subheading 6206.30 because the cotton body provides the essential character of the shirt.
Applying the above classification rules to the NAFTA provisions, Chapter 61 and
Chapter 62 rules provide that for determining origin, the specific rules of origin set forth
in Annex 401 (HTSUS General Note 12(t)) apply only to the component that determines

29. Id. at GN 12(t)/61.CR2, 12(t)/62.CR3.
30. Id. at Gen. Rs. Int. 1.
31.

Id.at §XI n. 2.

32. See CLA-2 R:C:T 958103 (Aug. 25, 1995); proposed modification U.S. Customs Service Customs

Ruling of New York Ruling Letter 805791 of Mar. 3, 1995 [hereinafter Customs Ruling], published
for comment in CUSTOMS BULLETN AND DEcisIONs No. 37, Sept. 13, 1995, at 61-64. Extensive
"trims," e.g., significant quantities of embroidery, may affect classification.

33. Id. at Gen. Rs. Int. 3(b).
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the tariff classification of the good. If the garment is classified in accordance with GRI 1,
fabric such as trim that does not contribute to the classification need not be considered in
determining whether the garment meets the tariff shift rules. If the garment is classified
according to GRI 3(b) or (c), only the part of the garment that determines the classification must meet the tariff shift rule. Using the last example, a women's woven cotton shirt
with knit rayon sleeves would meet the requirements of the rule if the cotton fibers were
spun into yarn in a NAFTA country and all subsequent processing of the cotton body took
place in a NAFTA country, without considering the knit rayon sleeves in any way. The
rayon sleeves could be imported from a non-NAFTA country in a condition ready for
assembly with the body, or the sleeves could be produced from imported fabric or from
yarn produced from imported filament fibers without affecting the determination that the
34
garment is originating under the NAFTA rules.
This chapter rule also places a limitation on the visible lining rule. Where the visible
lining rule applies, it applies only to the main body of the garment which covers the largest
surface area, excluding sleeves. The visible lining rule does not apply to removable linings.
C.

MAN-MADE FIBER SWEATERS FROM MEXICO.

A special NAFTA provision 35, incorporated in the HTSUS as Chapter Rule 3 to
General Note 12(t)/61, applies only for purposes of trade between Mexico and the United
States. The provision covers man-made fiber sweaters covered in specified tariff subheadings. The rule requires that the man-made fiber (whether staple or filament) be extruded
in the NAFTA territory and that the garment be both cut (or knit to shape) and sewn or
otherwise assembled in the territory of one or more of the NAFTA parties. If the sweater is
a composite good made of components of differing fibers, these requirements apply only
to that component that forms the basis for classification.
D. "SHORT SUPPLY" FABRICS.
Chapter Rule 2 to Chapter 61 contains the provision for "short supply" fabrics. This
rule applies the most lenient "cut and sew forward" rule. Apparel goods are considered to
originate so long as they are both cut and sewn or otherwise assembled in the territory.
For the rule to apply, the fabric of the outer shell, exclusive of collars or cuffs, must be
wholly one of the listed fabrics. These special fabrics include velveteen, corduroy, batiste
fabrics from specified tariff headings, and certain Harris Tweeds and wool/animal
hair/man-made staple fiber blends. Due to the short supply of these fabrics in the NAFTA
territory, garments both cut and sewn or otherwise assembled will be considered to originate even if the fibers or fabrics would be subject to more restrictive requirements under
the generally applicable rules.

34.
35.

Id.

NAFTA, supranote 1,at app. 6, pt. A (rules applicable to certain carpets and sweaters).

114

NAFTA. Law and Business Review of the Americas

E. BLENDED FABRICS AND THE DE MINIMIS RULE.
When a garment produced from a blended fabric falls under the fiber, yarn, or fabric
forward rules, regardless of whether the blend is produced at the fiber, yarn, or fabric stage,
it is necessary to verify that each fiber in a blend satisfy its own portion of the origin rules.
For example, if the component determining the classification is a blend of 60 percent cotton/40 percent polyester, the cotton portion must satisfy the yarn forward rule. The polyester portion must satisfy either the fiber forward rule, if made from man-made filament
fibers, or the yarn forward rule, if made from staple fibers.
The normal de minimis rule under NAFTA Rules of Origin, which is based on the
value of the goods, is changed for textiles and textile products. Under this rule, a garment
is considered originating, even if it has non-originating fibers and yams, as long as these
fibers and yarns comprise 7 percent or less of the chief weight of the component that
determines the classification of the garment3 6.
The following example indicates the interplay of a number of these rules. A Mexican
manufacturer produces women's shirts that have knit bodies and woven sleeves. The composition of the knit bodies is 60 percent cotton, 35 percent wool, and 5 percent rayon by
weight. The sleeves are made of Japanese fabric that is 100 percent polyester.
Since the knit bodies give the garments their essential character, the shirts are classified under Chapter 61. Cotton predominates by weight, causing the shirts to be dassified
under HTS 6106.10. The specific rule of origin for HTS 6106.10 translates into a "yarn
forward" requirement. The sleeves are ignored in determining whether the shirts originate
because only the component that determines the tariff classification of the goods is considered. Assuming that both the cotton and wool portions of the bodies meet the yam forward rule, the garments are still considered originating even if the rayon yam does not
meet its portion of the rule since the rayon content falls under the de minimis provision.

III. NAFTA Originating Flowcharts.
Appendix I attached hereto consists of a set of flowcharts developed to assist in making determinations as to whether garments originate under NAFTA. 37 These flowcharts,
while believed to be fully accurate, are intended only as a guide. They do not replace the
NAFTA rules themselves. After any tentative determination is reached using the flowcharts, it should be verified against the specific Rules of Origin contained in General Note
12(t) to the U.S. Harmonized Tariff.
The attachments consist of a cover page providing a quick definition of key concepts,
(previously discussed herein), followed by a separate flowchart for knit garments
(Chapter 61) and a separate flowchart for not knit (woven and non-woven) garments
(Chapter 62). Each flowchart begins with the most restrictive "fiber forward" limitations
and moves through the "yarn forward" and "fabric forward" to the most lenient "cut and
sew forward" rules.

36. Id. at art. 405.6, Treaties Binder 1,Booklet 3, at 62.
37. These flowcharts were developed by Ms. Cherniack and Ms. Howard and have been reviewed and
approved by the National Import Specialist Division. The flowcharts were published in the
Customs Service's NAFTA publication InformationAbout Wearing Apparel in April 1996.
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Except for the original question on man-made filament fibers (and man-made fiber
knit sweaters from Mexico), a "No" response generally indicates that the garment does not
originate (although a Tariff Preference Level may apply). "Yes" determinations generally
lead to questions about further requirements or restrictions until all of the limitations for
a particular rule have been met. The user is then directed to apply the Visible Lining Rule
to any garments that have met all of the other originating requirements. Only garments
for which affirmative determinations are made all the way through the appropriate rule
and the Visible Lining Rule, if required, will be considered originating.

Two examples help illustrate the use of the flowcharts. The first flowchart application
example includes the example in the previous section on Blended Fabrics and the de minimis Rule:
The knit body of the women's shirt is the component determining component
classification. Therefore, the knit flowchart is to be used. The composition of the
knit body is 60 percent cotton, 35 percent wool, and 5 percent rayon by weight.
Because the rayon is less than 7 percent of the weight, this portion can be ignored
under the de minimis rule. The response to "does the COMPONENT* contain
fabric of man made filament fibers? See the de minimis rule" is "No'
Moving to the yarn forward rule, the cotton yarn that is the basis for classification was spun in the NAFTA territory. Moving down the "Yes" response in that
column, the fabric was knit, the component cut and/or knit to shape, and the
component sewn or otherwise assembled in the NAFTA territory. Because the
component is a blend and although the classification is based on the cotton portion which predominates by weight, the wool fibers must also meet their portion
of the Rules of Origin. If the wool portion was spun in the Territory, we can
answer "Yes'" This "Yes" directs us to the Visible Lining Rule. Because the garment has no visible lining, it meets the requirements of that rule and will be considered originating.
The second example considers a men's woven sportcoat made from a blend of 65 percent manmade filament fiber and 35 percent wool, with a 100 percent polyester lining.
The woven flowchart applies. Because the garment fabric contains man-made
filament fibers in excess of the de minimis level, the garment will not originate
unless the fibers were formed or extruded in the NAFTA territory. Assuming they
were, and assuming the fabric was woven and the garment sewn or otherwise
assembled in the territory, the flowchart next requires consideration of the wool
portion of the blend.
The wool must meet only the yarn forward rule. Therefore, regardless of
whether the wool fibers originate or were imported, the requirements are met so
long as the yarn was spun in the territory. The coat is classified in HTS
6203.33.2010, which has a visible lining rule. Moving to this section, the 100 percent polyester fabric is specified in Chapter 62, Note 1 (HTS 5407.60). Therefore,
it must be woven in the NAFTA territory to comply. The garment originates if it
meets all these requirements.
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IV. Conclusion
This article has reviewed the complex requirements for determining origin of wearing
apparel for preference purposes under NAFTA. It presents, as an appendix, a analysis
intended to aid in making proper determinations of origin. Many of the issues involved in
making these determinations are introduced for the first time in the NAFTA provisions.
Customs authorities have spent considerable time and effort to properly understand and
apply these new provisions.
However, many of these interpretations, and specific applications of these rules to particular garments, have not yet been formalized. Prospective importers will benefit from
and Customs strongly encourages use of, the NAFTA advance rulings provision 38 to establish binding determinations on these issues.
Appendix 1

Key Concepts for the NAFTA Originating Flowcharts (Cover Page)
The NAFTA flowcharts are intended as guides only. The purpose of these flowcharts
is to turn the tariff shifts into everday language. The charts are to be used as tools to help
you understand the shifts. The information which they contain is advisory in nature. The
NAFTA flowcharts do not replace the NAFTA rules. Verify all determinations by checking
the specific rules of origin in General Note 12.
Keep the following key concepts in mind as you venture through the NAFrA flowcharts:
*COMPONENT DETERMINING THE CLASSIFICATION RULE
The specific rules of origin found in General Note 12(t)61 and 62 apply to the component
which determines the tariff classification. If your garment was classified according to GR1,
the entire garment must meet the specific rules of origin. If your garment was classified
according to GRI 3(b) or 3(c), only that component which determined the classification
must meet the specific rules of origin.
**BLENDS
For garments that fall under the fiber, yam and fabric forward rules, it will be necessary to
verify that each fiber in a blend satisfies its own portion of the rule found in General Note
12(t), unless the fibers or yarns meet the de minimis rule.
***DE MINIMIS RULE
A garment can be considered to be originating if it has non-originating fibers and yarns, as
long as these fibers and yams comprise 7% or less of the chief weight of the component
that determines the dassification of the garment.
While going through the originating flowcharts, you will be referred back to this [guide]
and the above definitions. Refer back any time you need to refresh your understanding of
these concepts.
38.

19C.F.R.§181.91-.102 (1997).

W'mter 1998
Chart 1.

117

118

Chart 2.

NAFrA: law and Business Review of the Americas

